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QUESTIONS PRESENTED

The Indian Mineral Leasing Act of 1938 (IMLA), 25
U.S.C. 396a et seq., and its implementing regulations
authorize Indian Tribes, with the approval of the Secre-
tary of the Interior, to lease tribal lands for mining pur-
poses. In a previous decision in this case, United States
v. Navajo Nation, 537 U.S. 488 (2003) (Navajo), this
Court held that the Secretary’s actions in connection
with Indian mineral lease amendments containing in-
creased royalty rates negotiated by the Navajo Nation
did not breach a fiduciary duty found in IMLA or other
relevant statutes or regulations. The court of appeals
held on remand that the Secretary’s conduct breached
duties linked to sources of law that had been briefed to
this Court but not expressly discussed in Navajo. The
questions presented are:

1. Whether the court of appeals’ holding that the
United States breached fiduciary duties in connection
with the Navajo coal lease amendments is foreclosed by
Navajo.

2. If Navajo did not foreclose the question, whether
the court of appeals properly held that the United States
is liable as a mater of law to the Navajo Nation for up to
$600 million for the Secretary’s actions in connection
with his approval of amendments to an Indian mineral
lease based on several statutes that do not address roy-
alty rates in tribal leases and common-law principles not
embodied in a governing statute or regulation.
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In the Supreme Court of the United States

No. 07-1410
UNITED STATES OF AMERICA, PETITIONER
.
NAVAJO NATION

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States of
America, respectfully petitions for a writ of certiorari to
review the judgment of the United States Court of Appeals
for the Federal Circuit in this case.

OPINIONS BELOW

The opinions of the court of appeals (App. 1a-43a,
72a-87a, 88a-117a) are reported at 501 F.3d 1327, 347
F.3d 1327, and 263 F.3d 1325. The opinions of the Court
of Federal Claims (App. 44a-69a, 118a-166a) are re-
ported at 68 Fed. Cl. 805 and 46 Fed. Cl. 217.

JURISDICTION

The judgment of the court of appeals was entered on
September 13, 2007. A petition for rehearing was denied
on January 14, 2008 (App. 70a-71a). On April 9, 2008,
the Chief Justice extended the time within which to file

.y
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a petition for a writ of certiorari to and including May
13, 2008. The jurisdiction of this Court is invoked under
28 U.S.C. 1254(1).

STATUTORY AND REGULATORY
PROVISIONS INVOLVED

Pertinent provisions are set out in the appendix to
the petition (App. 167a-175a).

STATEMENT

This case concerns the potential liability of the
United States for up to $600 million in damages for an
alleged breach of trust connected to the Secretary of the
Interior’s approval of mineral lease amendments con-
taining new royalty rates agreed to by the Navajo Na-
tion (Tribe) and a private lessee. This Court previously
reversed the Federal Circuit’s decision finding the
United States liable in this very case, holding that the
Acts of Congress addressing mineral leasing imposed no
specific fiduciary or other duties enforceable in a suit for
money damages. United States v. Navajo Nation, 537
U.S. 488 (2003) (Navajo). The Federal Circuit has now
reinstated its prior finding of liability for the same con-
duct based on several statutes having nothing to do with
royalty rates for mineral leases and common-law trust
principles not embodied in any statute or regulation.

1. a. The United States, through the Secretary of
the Interior, regulates the leasing of mineral resources
on Indian lands under the Indian Mineral Leasing Act
of 1938 (IMLA), 25 U.S.C. 396a et seq., and regulations
issued thereunder. IMLA authorizes Indian Tribes,
“with the approval of the Secretary,” to lease unallotted
tribal lands for mining purposes. 25 U.S.C. 396a. Un-
like prior statutes governing mineral leases, IMLA is
“designed to advance tribal independence, empowers
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Tribes to negotiate mining leases themselves, and, as to
coal leases, assigns primarily an approval role to the
Secretary.” Navajo, 537 U.S. at 494, 508.

b. The Secretary also administers the Surface Min-
ing Control and Reclamation Act of 1977 (SMCRA), 30
U.S.C. 1201 et seq., which the court of appeals found
relevant to this case. SMCRA “establish[es] a nation-
wide program to protect society and the environment
from the adverse effects of surface coal mining opera-
tions.” 30 U.S.C. 1202(a), 1251(b), 1291(23); cf. 30 U.S.C.
1253-1254. SMCRA imposes permitting and other re-
quirements that set performance standards for on-going
surface coal mining operations and requires plans for
post-mining reclamation. See, e.g., 30 U.S.C. 1257-1260,
1265.

SMCRA’s Indian lands provision, 30 U.S.C. 1300,
specifies that “all surface coal mining operations on In-
dian lands shall comply with requirements at least as
stringent as those imposed” by pertinent provisions of
the Act, and that “the Secretary shall incorporate the
requirements of such provisions in all existing and new
leases issued for coal on Indian lands.” 30 U.S.C.
1300(d); cf. 30 U.S.C. 1273(a), 1291(9). In addition to
those mandatory lease requirements, the Act provides
that Secretary shall also, for “leases issued after August
3,1977, * * * include and enforce terms and conditions
* % % as may be requested by the Indian tribe in such
leases.” 30 U.S.C. 1300(e); see 25 C.F.R. 200.11(b) (im-
plementing regulation providing for inclusion of lease
terms “related to” SMCRA requested by lessor Tribe).

The Office of Surface Mining Reclamation and
Enforcement (OSM) has regulatory authority over
Indian lands under SMCRA, and OSM routinely con-
sults with the Bureau of Indian Affairs (BIA) before
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exercising that authority. See 30 U.S.C. 1211; 30 C.F.R.
750.6(a)(1)-(4). The BIA, in turn, is responsible for con-
sulting directly with affected Tribes and making recom-
mendations to OSM concerning OSM’s regulatory ac-
tions “relating to surface coal mining and reclamation
operations on Indian lands.” 30 C.F.R. 750.6(d)(1)-(2).

2. a. The Navajo Nation occupies the largest Indian
reservation in the United States. Over the past century,
large deposits of coal have been discovered on the
Tribe’s lands, which are held for it in trust by the United
States. Navajo, 537 U.S. at 495.

In the Navajo-Hopi Rehabilitation Act of 1950 (Re-
habilitation Act), 25 U.S.C. 631 et seq., which the court
of appeals also found to be relevant in this case, Con-
gress authorized the Secretary to undertake, “within the
limits of the funds * * * appropriated pursuant to [the
Act],” a “program of basic improvements for the conser-
vation and development of resources of the Navajo and
Hopi Indians [and] the more productive employment
of their manpower.” 25 U.S.C. 631. The program in-
cluded education, road, soil and water conservation, irri-
gation, telecommunications, and business development
projects, as well as “[s]urveys and studies of timber,
coal, mineral, and other physical and human resources.”
Ibid. Congress initially authorized approximately $89
million for the program, including $500,000 for surveys
and studies, tbid.; and directed the Secretary to com-
plete the program, so far as practicable, within a 10-year
period. 25 U.S.C. 632; c¢f. H.R. Rep. No. 2455, 85th
Cong., 2d Sess. 4, 7 (1958). After Congress authorized
an additional $20 million for essential roads in 1958,
1b1d.; 25 U.S.C. 631(7), road construction ended around
1964, and the Secretary completed the program autho-
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rized by the Act at that time. S. Rep. No. 11, 93d Cong.,
1st Sess. 1 (1973).

Today, the Tribe receives millions of dollars in roy-
alty payments pursuant to mineral leases with private
companies. The lease at issue in this case, Lease 8580,
was executed by the Tribe and a predecessor to the Pea-
body Coal Company (Peabody) and took effect in 1964
upon approval by the Secretary. It provided that “the
royalty provisions of this lease are subject to reasonable
adjustment by the Secretary * * * or his authorized
representative” on the 20-year anniversary of the lease,
and every ten years thereafter. Navajo, 537 U.S. at 495.

As the 20-year anniversary of Lease 8580 ap-
proached, its royalty rate of 37.5 cents per ton yielded a
royalty of approximately 2% of gross proceeds. That
rate was above the minimum rate of 10 cents per ton
established by then-applicable IMLA regulations, 25
C.F.R. 211.15(c) (1985), but was substantially below the
minimum royalty rate of 12.5% established in 1976 for
coal mined on federal lands under the Mineral Leasing
Act, 30 U.S.C. 207(a). 537 U.S. at 495-496.

b. In March 1984, the Chairman of the Tribe wrote
to the Secretary asking him to exercise his authority
under Lease 8580 to adjust the royalty rate. In June
1984, the Director of the BIA Navajo Area Office, acting
pursuant to authority delegated by the Secretary, issued
an opinion letter adjusting the royalty rate to 20% of
gross proceeds. 537 U.S. at 496.

Peabody filed an administrative appeal of the Area
Director’s decision in July 1984, pursuant to 25 C.F.R.
211.2 (1985). That informal appeal process was “largely
unconstrained by formal requirements,” including any
prohibition on ex parte communications. 537 U.S. at
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513.! The appeal was referred to the Deputy Assistant
Secretary for Indian Affairs, John Fritz, acting as both
Commissioner of Indian Affairs and Assistant Secretary
for Indian Affairs. After 30 days had elapsed from the
parties’ final pleading deadline without a decision by
Fritz, the Tribe and Peabody each were entitled under
regulations then in effect to have the matter transferred
to the Board of Indian Appeals (Board) for a more for-
malized appeal process in which ex parte communica-
tions would have been prohibited. /d. at 496 & n.3, 513.
Neither invoked that right and, by June 1985, the par-
ties anticipated that a decision favorable to the Tribe
was imminent. Id. at 496. Such a decision would have
been subject to further review and modification by the
Secretary. Id. at 498 n.4, 513-514.

On July 5, 1985, a Peabody Vice President wrote to
the Secretary with a copy to the Tribe urging him either
to rule in Peabody’s favor or to postpone a decision to
allow for a negotiated settlement. The Tribe responded
by letter to the Secretary requesting a prompt decision
in its favor. Peabody representatives then met privately
with then-Secretary Donald Hodel in July 1985. No rep-
resentative of the Tribe was either present at or re-
ceived notice of that meeting. 537 U.S. at 497.

On July 17, 1985, Secretary Hodel sent a memoran-
dum to Deputy Assistant Secretary Fritz “‘suggest[ing]’
that Fritz ‘inform the involved parties that a decision on

! The Tribe availed itself on multiple occasions of the opportunity to
contact Interior officials while Peabody’s appeal was pending without
notifying Peabody. See C.A. App. A468 (“confidential” communication
from Tribe to Secretary regarding Peabody’s appeal in November
1984); Gov’t Fed. Cl. Supp. Br. in Resp. on Remand App. 11 (internal
Tribal memorandum documenting May 1985 communications with
Interior Department officials concerning Peabody’s appeal).
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th[e] appeal is not imminent and urge them to continue
with efforts to resolve this matter in a mutually agree-
able fashion.”” 537 U.S. at 497. “‘Any royalty adjust-
ment which is imposed on the parties without their con-
currence,” the memorandum stated, ‘will almost cer-
tainly be the subject of protracted and costly appeals,’
and ‘could well impair the future of the contractual rela-
tionship’ between the parties.” Ibid. The Tribe has as-
serted that it was not told of the Secretary’s memoran-
dum, but it did learn that “someone from Washington”
urged a return to negotiations. Id. at 498.”

In late August 1985, the Tribe resumed negotiations
with Peabody. On September 23, 1985, the parties
reached tentative agreement on a package of amend-
ments that, among other things, increased the royalty
rate for Lease 8580 to 12.5%, the then-standard royalty
rate for federal-coal leases. The amendments also in-
cluded many other provisions benefitting the Tribe, in-
cluding retroactive application of the increased royalty
rate, increased royalties on a separate lease that did not
provide for royalty-rate adjustments by the Secretary,
and payment to the Tribe of cash bonuses and then-dis-
puted tribal taxes. 537 U.S. at 498-500 & nn.5, 7. After
the Navajo Tribal Council approved the lease amend-
ments and the parties signed a final agreement in No-

? Infact, documents drafted by the Tribe’s Attorney General explain
that the Chairman of the Navajo Tribal Council met with Fritz in 1985,
and that Fritz “explicitly” advised him “that he would not decide
Peabody’s appeal until the Navajo Tribe made a final attempt to
negotiate with Peabody to avoid further litigation.” Gov’'t Fed. CL
Supp. Br. in Resp. on Remand App. 1, 5; see id. at 9 (Tribal minutes
dated July 1986 stating that “the Secretary had asked Peabody and the
Navajo Nation to sit down and try to work out their differences”
regarding Peabody’s appeal and “has indicated an unwillingness to act
on this until we have given it one last shot.”).
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vember 1987, Secretary Hodel approved the amend-
ments on December 14, 1987. Pursuant to the parties’
stipulation, the Area Director’s decision was vacated,
terminating Peabody’s administrative appeal. Id. at 500.

3. a. In 1993, the Tribe sued the United States in the
Court of Federal Claims for $600 million in damages
under the Indian Tucker Act, 28 U.S.C. 1505, alleging
that the Secretary’s approval of the lease amendments
agreed to by the Tribe and Peabody constituted a breach
of trust. The court granted the government’s motion for
summary judgment. App. 118a-166a. It concluded that
the United States owed general fiduciary duties to the
Tribe, and that the Secretary had violated common-law
duties of care, loyalty, and candor by meeting secretly
with Peabody representatives and acting in its best in-
terests rather than the Tribe’s. App. 135a-136a; 537
U.S. at 501. But the court concluded that the Tribe
failed to state a claim for damages under the Indian
Tucker Act because it failed to link any breach of com-
mon-law duties to a specific statutory or regulatory obli-
gation that could be fairly interpreted as mandating
compensation for the government’s fiduciary wrongs
under this Court’s decisions in United States v. Mitchell,
445 U.S. 535 (1980) (Mitchell I), and 463 U.S. 206 (1983)
(Mitchell IT). App. 140a-155a.

b. The Federal Circuit reversed. App. 88a-117a. It
held that, under Mitchell I and Mitchell 11, the United
States is liable in damages for a breach of fiduciary du-
ties with respect to Indian resources on land that the
United States holds in trust if the government “con-
trols” the resources under the law, because such a “level
of control” “giv[es] rise to a full fiduciary duty.” App.
91a-92a. Finding “pervasive control by the United
States of the manner in which mineral leases are sought,
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negotiated, conditioned, and paid” under IMLA and its
regulations, App. 96a-97a, the Court held that the Tribe
stated a claim for damages for breach of “common law
fiduciary duties” of care, loyalty, and candor, and a stat-
utory duty to “obtain for the Indians the maximum re-
turn for their minerals.” App. 98a-100a.

c. This Court granted the government’s certiorari
petition. The Tribe’s merits brief in this Court defended
the Federal Circuit’s theory of liability stemming from
“control,” arguing that the Federal Circuit correctly
held that the United States had (and breached) fiduciary
“trust duties” because, just as in Mitchell 11, the govern-
ment holds the Tribe’s lands in trust and “exercises
comprehensive control and supervision over virtually
every stage of [coal] resource development” under a
network of statutes and regulations, including IMLA,
SMCRA, the Rehabilitation Act, the Indian Mineral De-
velopment Act of 1982 (IMDA), 25 U.S.C. 2101 et seq.,
and 25 U.S.C. 399. See Resp. Br. 1, 14-15, 23, 27, 30, 43
(No. 01-1375); see id. at 20-38. In light of that network
of provisions, the Tribe argued that the Secretary had “a
duty to control and supervise Navajo coal leasing for the
Navajo Nation’s benefit.” Id. at 15.

This Court reversed, concluding that “we have no
warrant from any relevant statute or regulation to con-
clude that [the Secretary’s] conduct implicated a duty
enforceable in an action for damages under the Indian
Tucker Act.” 537 U.S. at 514. The court explained that
its decisions in Mitchell I and Mitchell I “control this
case,” and that, despite the “endeavor to align this case
with Mitchell II rather than Mitchell I,” the “contro-
versy here falls within Mitchell I’s domain.” Id. at 493,
507.
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The Mitchell cases, the Court explained, reflect a
two-step process for determining whether a damages
claim is cognizable under the Indian Tucker Act: First,
as a threshold matter, a plaintiff must both identify a
“substantive source of law that establishes specific fidu-
ciary or other duties” and “allege that the Government
has failed faithfully to perform those duties.” 537 U.S.
at 506. That threshold “analysis must train on specific
rights-creating or duty-imposing statutory or regulatory
prescriptions.” Ibid. Second, “[i]f that threshold is
passed,” the rights conferred by those provisions are
enforceable in a suit for damages only if “the relevant
source of substantive law ‘can fairly be interpreted as
mandating compensation for damages sustained as a
result of a breach of the duties the governing law im-
poses.”” Ibid. (brackets and citation omitted).

While Mitchell II held that a damages action was
available under the Indian Tucker Act based on specific
“statutes and regulations, which clearly require[d] that
the Secretary manage Indian resources so as to gener-
ate proceeds for the Indians,” 537 U.S. at 505-506, the
Court found this case aligned with Mitchell I because,
while IMLA governed coal leasing on Indian lands, nei-
ther IMLA nor its regulations gave “the Federal Gov-
ernment full responsibility to manage Indian resources
. . . for the benefit of the Indians.” Id. at 507. Indeed,
the Court concluded, to impose fiduciary duties on the
Secretary regarding coal leasing would be “out of line”
with one of IMLA’s principal purposes—to “enhance
tribal self-determination by giving the Tribes, not the
Government, the lead role in negotiating mining leases
with third parties”—because the “ideal of Indian self-
determination is directly at odds with Secretarial con-
trol over leasing.” Id. at 508. The Court further con-
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cluded that the Tribe failed to identify any “substantive
prescriptions” in a “specific statutory or regulatory pro-
vision” that the Secretary allegedly violated, either in
failing to insist upon a higher royalty rate or in his ac-
tions during the administrative appeal. Id. at 510-511,
513. The Court accordingly reversed and remanded for
further proceedings consistent with its opinion. Id. at
514.

4. On remand, the Federal Circuit construed this
Court’s decision as limited to only the three statutes
specifically discussed by the Court from among the “net-
work” of provisions on which the Tribe had relied:
IMLA, IMDA, and 25 U.S.C. 399. See App. 72a-87a.
While the Tribe conceded that it had argued to this
Court that its asserted “‘network’ of relevant statutes,
treaties, and regulations” (including SMCRA and the
Rehabilitation Act) gave rise to fiduciary duties enforce-
able in a damages action, it argued that the question
presented for which certiorari was granted “was di-
rected only at the IMLA.” App. 78a. The Tribe likewise
argued that this Court’s decision in this case was analo-
gous to Mitchell I, which expressly left open for consid-
eration on remand arguments based on statutes not ad-
dressed in its opinion. Ibid.; cf. Mitchell I, 445 U.S. at
546 n.7. The Federal Circuit agreed and remanded to
the Court of Federal Claims. App. 80a-81a.

5. The Court of Federal Claims again entered sum-
mary judgment for the United States. App. 44a-69a.
The court explained that a “statute or regulation must
‘impose specific duties regarding the Secretary’s adjust-
ment of royalty rates for coal’” for the Tribe to recover
damages under the Indian Tucker Act, and the Tribe
again failed to “tie specific laws or regulatory provisions
to the issue at hand”—“approval of the royalty rate for
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the Navajo’s coal.” App. 58a-59a, 60a, 69a. The “ele-
ments of the [Tribe’s] ‘network,’” the court concluded,
“all concern implementation of coal leasing” and do not
involve “the formation of coal leases, much less the es-
tablishment of royalty rates.” App. 58a; see App. 59a-
67a (surveying network). That conclusion, it explained,
followed from this Court’s “rationale for aligning the
Navajo’s claim with Mitchell I as opposed to Mitchell
1I” and this Court’s conclusion that “[t]he ideal of Indian
self-determination [reflected in IMLA] is directly at
odds with Secretarial control over leasing.” App. 67a-
68a (quoting 537 U.S. at 508).

6. The Federal Circuit again reversed, App. 1a-43a,
holding that “the Nation is entitled to judgment as a
matter of law” for two independent reasons. App. 36a.

a. The court first rejected the government’s argu-
ment that the Tribe must “allege a violation of a specific
rights-creating or duty-imposing statute or regulation,”
because, in its view, the government’s violation of “com-
mon-law trust duties” may form the basis of an Indian
Tucker Act claim under this Court’s decisions in Mitch-
ell 11 and United States v. White Mountain Apache
Tribe, 537 U.S. 465 (2003) (Apache). App. 36a-38a. The
court concluded that such common-law trust duties
could be judicially fashioned and enforced here based on
what it characterized as the government’s “comprehen-
sive control of the [Tribe’s] coal” resulting from a “net-
work of statutes and regulations.” App. 26a, 31a. The
court first noted that the government held the Tribe’s
reservation lands in trust and that, because the Tribe’s
“coal [is] located on that land,” it too is held in trust.
App. 26a. The court then discussed three statutes that
gave the Secretary responsibility for certain discrete
matters pertaining to the Tribe’s coal, noting that the
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government had (1) “assumed coal resource planning
responsibilities” under the Rehabilitation Act, App. 27a;
(2) “assumed comprehensive control of coal mining oper-
ations” under SMCRA regulations that set environmen-
tal standards for third-party operators of tribally owned
mines and vested various responsibilities under SMCRA
in different components of the Interior Department,
App. 27a-29a; and (3) “assumed comprehensive control
of the management and collection of royalties from coal
mining” under the Federal Oil and Gas Royalty Manage-
ment Act of 1982, 30 U.S.C. 1701 et seq., App. 29a-31a.

The court emphasized that, in its view, “specific con-
trol over coal leasing” is not a prerequisite for a breach
of trust claim in this case, App. 31a, even though the
asserted breach concerned coal leasing and the royalty
rate on the lease amendments the Secretary approved.
The court instead found it sufficient that the Secretary
exercised control over other matters affecting the
Tribe’s coal in the three areas just discussed. App. 31a-
32a. The court recognized that this Court had explained
that IMLA specifically governed mineral leasing and
Lease 8580 and that IMLA “aims to enhance tribal self-
determination” in a manner directly at odds with Secre-
tarial control over coal leasing, 537 U.S. at 508. App.
35a-36a. But the court declined to follow that ruling
because, in its view, the Court had addressed the govern-
ment’s duties only under IMLA, IMDA, and 25 U.S.C.
399, and did not specifically discuss the other statutes in
the Tribe’s “asserted network.” App. 35a-36a. Having
found a basis for imposing common-law trust duties on
the Secretary with respect to coal leasing based on a
theory of “control” exercised under those other statutes,
the court held that the Secretary’s actions had breached
those duties. App. 38a.
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b. The court of appeals alternatively held that the
United States was liable under the Indian Tucker Act
for violating three duties (distinet from general com-
mon-law trust duties) that it derived from the Tribe’s
“network of statutes and regulations.” App. 36a, 38a-
42a.

First, the court noted that the Rehabilitation Act
required that the Secretary keep the Tribe “informed”
of “plans pertaining to the program [that was] autho-
rized” by that Act in 1950 (which included surveys and
studies of coal resources), 25 U.S.C. 631(3) and 638, and
held that the Secretary’s actions in 1985 and 1987 con-
cerning Lease 8580 violated that obligation. App. 38a-
39a.

Second, the court observed that SMCRA regulations,
in allocating responsibilities within the Interior Depart-
ment, specify that the BIA will “provid[e] representa-
tion for Indian mineral owners * * * in matters relat-
ing to surface coal mining and reclamation operations”
regulated by SMCRA, 30 C.F.R. 750.6(d), and held that
the Secretary’s actions violated that regulation. App.
38a-39a.

Third, the court concluded that SMCRA requires the
Secretary to “include and enforce terms and conditions”
in “leases issued after August 3, 1977” as requested by
an Indian Tribe, 30 U.S.C. 1300(e), and that the Secre-
tary violated that obligation by refusing to increase
Lease 8580’s royalty rate to 20% as the Tribe has re-
quested. App. 38a-39a. The court acknowledged that
SMCRA “focuses on environmental protections, not roy-
alty rates.” App. 41a. But the court concluded that Sec-
tion 1300(e) and its companion regulation did not “con-
tain[] any subject matter limitation,” and that they ap-
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plied to the Tribe’s request concerning Lease 8580 even
though that lease was issued before 1977. App. 41a-42a.

REASONS FOR GRANTING THE PETITION

The Federal Circuit’s decision once again holds that
the United States is liable for up to $600 million in dam-
ages for breach of trust in connection with the Secre-
tary’s approval of the lease amendments agreed to by
the Tribe and Peabody, despite this Court’s conclusion
in Navajo that that very approval did not violate “any
relevant statute or regulation,” 537 U.S. at 514, includ-
ing the statute directly governing the Indian mineral
lease in this case or its implementing regulations. The
decision therefore is simply foreclosed by this Court’s
earlier ruling. Review and indeed summary reversal are
warranted on that ground alone.

Even if Navajo did not preclude further litigation
based on the statutes the Tribe had previously invoked,
the Federal Circuit’s decision contravenes this Court’s
precedents, reaffirmed and reemphasized in Navajo,
establishing what a claimant must prove to render the
United States liable in damages. The Federal Circuit’s
decision—and in particular its vast expansion of Apache
while disregarding the framework of this Court’s deci-
sion rendered on the same day in this very case—dem-
onstrates the need for this Court’s review to make clear
the proper application of the important sovereign immu-
nity principles set forth in the Mitchell decisions and
reaffirmed in Navajo. The Federal Circuit’s most re-
cent decision now departs from those principles even
more dramatically than did its prior decision. Because
the Court granted review of that prior decision, a forti-
ort it should do so here.
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A. This Court’s Decision In This Case Foreclosed The Basis
For Liability Adopted By The Federal Circuit

This Court’s 2003 decision in this case foreclosed the
theories of liability advanced by the Tribe and adopted
by the Federal Circuit on remand. The Tribe previously
argued to this Court that a “network” of statutes and
regulations both gave the Government comprehensive
“control” over coal mining and demonstrated that this
case was governed by Maitchell 11, not Mitchell I. The
Court rejected those contentions. The Federal Circuit
was foreclosed from subsequently relying on those same
statutes and regulations to hold the United States liable.

In 2003, this Court granted certiorari to resolve
whether the Federal Circuit had “properly held that the
United States is liable * * * for breach of fiduciary
duty in connection with the Secretary’s actions concern-
ing an Indian mineral lease, without finding that the
Secretary had violated any specific statutory or regula-
tory duty established pursuant to the IMLA.” Pet. I
(No. 01-1375). The premise for the question presented
thus was that liability could not properly be imposed
under the Indian Tucker Act “without” finding a viola-
tion of a “specific statutory or regulatory duty estab-
lished pursuant to the IMLA.”

The Tribe’s merits brief argued that the govern-
ment’s duties were not limited to “specific statutory and
regulatory commands” under IMLA or other statutes
and, instead, included duties governed by “familiar trust
law standards.” Resp. Br. 30, 35 (No. 01-1375); see d.
at 30-38. It argued that Muitchell 11 stood for the propo-
sition that, “when governing statutes and regulations,
like those here, impose on the United States ‘full respon-
sibility to manage Indian resources and land fo